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MCLE Article
‘Tortious interference?’ That sounds like a disease 
caught by a radio.1 

I. INTRODUCTION

A. IIEI In California

In 2012, with the publication of Beckwith v. Dahl,2 
California recognized the tort of intentional interference with 
expectancy of inheritance (“IIEI”). The Beckwith decision 
inspired considerable speculation as to whether the new tort 
would transform the landscape of California trust litigation 
and perhaps even the role of the probate courts.3 Indeed, since 
Beckwith, many litigators have pled IIEI, typically as a cause 
of action in a civil complaint, sometimes concurrently with a 
probate proceeding. In late 2020, the increase of such practices 
finally resulted in California’s second published IIEI decision. 
Gomez v. Smith4 is not only the first published decision on IIEI 
since Beckwith, but the first published California decision to 
uphold recovery on an IIEI claim. As such, it provides valuable 
guidance for future IIEI claimants and defendants.

Nevertheless, even with Gomez, the usefulness of IIEI to 
California trust and estate litigation remains somewhat murky. In 
light of early prognostications both for and against recognizing 
IIEI, the legacy of Beckwith has been underwhelming, or at 
least more subtle than anticipated. Until last year, Beckwith 
remained the only published case, and the Beckwith court 
declined to rule on the underlying merits. Furthermore, the 
California Supreme Court has not yet weighed in on the new 
tort,5 and there has been no new legislation to provide any 
kind of statutory guidance.6 Overall, it does not appear that 
California has ventured with any confidence into a “brave new 
world” of inheritance tort claims. Like Mr. Pacino’s character 
in The Insider, California has regarded tortious interference 
with somewhat perplexed skepticism. 

B. The National Debate Over IIEI

Meanwhile, the national debate about whether to adopt 
IIEI and, if so, how to limit it, rages on. At the time of the 

Beckwith decision, California was the 26th state to adopt 
IIEI.7 There have been a few scattered decisions suggesting 
expansion of the number of adopting states.8 Across other 
states that had already adopted the tort, a substantial body 
of case law has begun to support common approaches and 
principles. Significantly, most states have adopted a five or six 
prong analysis in evaluating IIEI claims similar to that set out 
in Beckwith, and this growing consensus has been endorsed 
by section 19 (“Section 19”) of the new Restatement Third of 
Torts (published in 2020).9 Meanwhile, about a dozen states 
have explicitly declined to recognize the tort,10 and some of 
the states whose courts previously endorsed IIEI have even 
reversed or significantly curtailed that recognition.11 Suffice to 
say that at the national level, acceptance of IIEI has been highly 
volatile, notwithstanding the declaration of the United States 
Supreme Court in 2002 that the tort is “widely recognized.”12 

At the outset, it should be noted that IIEI is an area in 
which California litigants would be especially well advised 
to consider authorities beyond California case law. California 
courts generally must look to the common law where no 
California authority can be found on a particular question,13 
and the common law is presumed to be the rule of decision in 
other states.14 Such recourse to the common law is particularly 
appropriate in construing IIEI in California where: 1) there 
have only been two published decisions, and 2) authority 
for recognizing the tort is drawn from section 774B of the 
Restatement Second of Torts (“Section 774B”), which has 
been interpreted both by the case law of numerous states and 
several subsequent Restatements of the Law. Given these 
considerations, this article will cite liberally to non-California 
authority on IIEI.

II. BARBARIANS AT THE GATES OF PROBATE 
COURT

Section 774B, defines IIEI as follows: “One who by fraud, 
duress or other tortious means intentionally prevents another 
from receiving from a third person an inheritance or gift that 
he would otherwise have received is subject to liability to the 
other for loss of the inheritance or gift.”15 IIEI is thus, at least 
in theory, a fundamentally different claim from any typically 
brought in probate. Trust and estate proceedings exert in rem 
jurisdiction; they concern the disposition of the property of an 
estate or trust.16 An IIEI action, in contrast, is in personem; 
it pertains to a specific plaintiff’s rights to recover against 
a specific defendant. It follows from this distinction that a 
potential heir claiming IIEI might obtain relief regardless of 
the validity of instruments, the assets remaining in an estate 
or that claimant’s own standing (or lack thereof) in a related 
probate proceeding.

AFTER BECKWITH: AN UPDATE ON THE 
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It is enshrined in the Civil Code that for every wrong, 
there must be a remedy.17 Advocates of IIEI argue that the tort 
is needed because there are aggrieved beneficiaries whose 
wrongs, for one reason or another, cannot be remedied in 
probate. Situations where probate may fail to provide adequate 
remedy arguably include the following: 1) where an action is 
properly brought prior to the settlor’s death (e.g., due to likely 
spoliation of evidence);18 2) where the defendant causes the 
settlor to transfer property out of their estate during their 
lifetime;19 3) where the defendant’s own wrongful conduct in 
some way prevented the settlor from making the plaintiff a 
beneficiary of an instrument;20 4) where a defendant’s own 
wrongful conduct in probate prevents a plaintiff from seeking 
probate remedies (e.g., by completing probate of a fraudulent 
will);21 5) where a plaintiff’s potential claims in probate are 
time-barred (e.g., due to expiration of the statutory limitations 
period for a will contest);22 6) Where the alleged interference 
involves an expectancy in non-probate assets (e.g., plaintiff’s 
status as a joint tenant on real estate or a joint account, or 
as a designated beneficiary on a policy or investment);23 or 
7) where the plaintiff’s expectancy is interfered with by a 
defendant who does not actually receive the property at issue.24  

Detractors of IIEI have argued that the tort undermines 
the probate system for no good reason because remedies 
available in probate are actually sufficient to address nearly 
any legitimate inheritance claim. In an oft-cited article 
published shortly after the Beckwith decision, John Goldberg 
and Robert Sitkoff take up this argument, explicitly rejecting 
the claim that IIEI provides remedies unavailable in probate:

[I]n almost any circumstance in which a 
prospective beneficiary could make out a tort 
claim to remedy wrongful interference with 
an expected inheritance, those same interests 
could be vindicated through the traditional 
inheritance law procedures of a probate will 
contest or an action in restitution. The remaining 
circumstances in which the tort has been invoked, 
typically involving fraud in a probate proceeding 
or wrongful procurement of an inter vivos transfer 
that depletes the decedent’s estate are likewise 
covered by well-established non-tort procedures.25

Goldberg and Sitkoff argue that any of the situations 
contemplated in relation to IIEI may be addressed through 
equitable remedies (e.g., imposition of a constructive trust) 
that are available in a probate proceeding.26 They maintain 
that the IIEI tort is pernicious not only because the problem it 
purports to solve is chimerical, but also because it undermines 
the principles of freedom of disposition on which American 

trust law is based.27 IIEI, they argue, allows a plaintiff to 
bypass the probate court’s elevation of the settlor’s intent as the 
fundamental guiding principle and allow a claimant effectively 
to circumvent an estate plan by seizing bequests directly from 
beneficiaries.28 

Counsel on either side of an IIEI claim will be well-
advised to frame their arguments in relation to these long-
standing policy perspectives. The defendant may often argue 
effectively that an IIEI claim would be duplicative of other 
causes of action, that any legitimate rights of the plaintiff may 
be adjudicated in probate, or that the plaintiff has failed to 
exhaust remedies in probate. The defendant may further argue 
that it is inefficient, wasteful, and a misuse of the structure of 
the court system to divert inheritance claims into a civil court 
and that California courts have created probate departments 
for the purpose of exercising superior expertise over such 
matters. The plaintiff, in contrast, must frame the nature of 
an IIEI claim with care and be prepared to explain why there 
is no adequate remedy in probate. A plaintiff who adopts the 
common strategy of initiating parallel proceedings in probate 
and civil courts must be prepared to argue why an IIEI claim 
is not merely an attempt to take a “second bite at the apple.”

III.  BECKWITH AND GOMEZ 

California courts dealt with the issues addressed by IIEI 
for at least a century prior to Beckwith without the benefit of 
a recognized tort. Opponents of IIEI often point to early cases 
such as In re Silva’s Estate (1915), Brazil v. Silva (1919)29 and 
Caldwell v. Taylor (1933)30 as proof that IIEI is unnecessary. 
The tort was briefly recognized in 1989 in In re Legeas,31 but 
that opinion was depublished two and a half months later. 
Various decisions from the 1980s and thereafter have decided 
IIEI-like claims on other grounds without recognizing the 
tort.32 Then, just two years before a Fourth District Court of 
Appeal panel decided Beckwith, a different division of the 
same appellate district explicitly declined to recognize the tort 
in Munn v. Briggs.33

A.  Beckwith v. Dahl: Establishing The Tort And 
Its Analytic Framework

In 2012, Beckwith established IIEI and provided the 
analytic framework that has been used subsequently. And yet, 
Beckwith is not an IIEI decision on the merits.

In Beckwith, the decedent (Marc MacGinnis) was the 
sole sibling of Susan Dahl and had an intimate relationship 
with plaintiff Brent Beckwith.34 Beckwith and MacGinnis 
were neither married nor domestic partners. MacGinnis 
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died intestate, unmarried and without descendants; thus, the 
estate would pass through intestacy to his sister, Dahl.35 At 
trial, Beckwith alleged that MacGinnis had asked to have a 
will prepared that would have given his estate to Beckwith 
and Dahl in equal shares, but that Dahl, two days prior to 
MacGinnis undergoing surgery, had told Beckwith not to 
have MacGinnis sign the will because Dahl would have a 
trust prepared instead.36 Beckwith relied on Dahl in not having 
MacGinnis sign the will. However, no trust was prepared or 
executed, and MacGinnis died intestate six days later.37 After 
MacGinnis died, Dahl opened a probate, claiming the entire 
estate for herself on grounds of intestacy.38 Beckwith opposed, 
but the probate court concluded he lacked standing because 
he was neither an intestate heir nor a creditor of the estate.39 
Denied in probate, Beckwith filed a civil action, alleging IIEI, 
deceit by false promise and negligence.40 Dahl demurred and 
the civil court sustained, in part on grounds that recognition 
of IIEI should be an appellate decision.41 And so, Beckwith 
appealed. 

On appeal, the Fourth District affirmed its earlier position 
in Munn that a cause of action for IIEI should not be available 
where there is “adequate probate remedy.”42 However, this 
time around, the court found the available probate remedies 
inadequate. As Adam Streisand summarizes in his 2012 
Quarterly article, “Beckwith did not receive formal notice 
of the probate process and did not have standing to contest 
the intestacy or to claim any right to inheritance. He had no 
opportunity to challenge the disposition of MacGinnis’s estate 
in the probate proceeding.”43 Having surmounted this hurdle, 
Beckwith lays out a framework for the new tort that is closely 
aligned with that established in other jurisdictions and which 
has now been endorsed by Section 19.44 However, the Beckwith 
court found that the case before it had not satisfied this newly 
articulated framework—most particularly that the plaintiff 
had failed to establish independently wrongful or tortious 
conduct.45 Given that it had only just established the legal 
theory Beckwith would have had to prove, the Fourth District 
remanded to allow the plaintiff to try again.46 

Back in the trial court, Beckwith filed a First Amended 
Complaint, and then Dahl filed a Motion for Summary 
Judgment (“MSJ”).47 In her MSJ, Dahl argued that there was 
no evidence of Dahl’s interference with MacGinnis by any 
independent tortious conduct aimed at MacGinnis to thwart 
his testamentary intent;48 that Beckwith’s fraud claim fails 
because there was no evidence Dahl did not intend to have the 
Trust documents prepared at the time she allegedly made the 
promise—she could not have known that MacGinnis would be 
dead six days later;49 that causation fails because nothing ever 
prevented MacGinnis from signing the Will;50 that intent fails 

because there’s no evidence anybody expected MacGinnis 
might not come out of surgery;51 and that Beckwith could not 
establish that MacGinnis would have signed any instrument. 
Indeed, as Dahl points out, her brother had gone his entire life 
without executing any estate documents.52 

The parties settled before testing these arguments. 
Nevertheless, Dahl’s MSJ provides a useful example of how 
one might defend against an IIEI claim.

B.  Gomez v. Smith: Finally, A Judgment On The 
Merits

It took another eight years for California to see an IIEI 
opinion on the merits. In Gomez, the Third District applies 
the five-prong analysis of Beckwith to affirm recovery for the 
plaintiff. Strikingly, however, the Gomez court reaches this 
result without discussing whether available probate remedies 
had been inadequate. The fact that the Third District didn’t 
address this issue that had so dominated nearly all prior 
treatment of the tort in California may suggest the crossing of 
a certain threshold into acceptance for IIEI.

In Gomez, Frank Gomez and his wife, Louise, had married 
late in life after breaking off their engagement upon Frank’s 
departure to serve in the Korean War.53 When Frank fell ill, 
he attempted to establish a new living trust that would have 
provided a life estate for Louise.54 However, Frank’s disease 
progressed quickly. The day after he entered hospice care, 
Tammy, Frank’s daughter from a prior marriage who was also 
Frank’s attorney-in-fact under a power of attorney, prevented 
his estate planner from entering the house to present the new 
instruments for Frank’s signature.55 Frank died early the next 
morning.

Louise sued Tammy and her brother Richard for IIEI, 
intentional infliction of emotional distress and elder abuse, and 
Tammy and Richard filed a cross-complaint to recover from 
Louise property they alleged to have belonged to the trust 
Frank had established with his prior wife, their mother.56 The 
trial court, after a bench trial, issued a statement of decision 
finding in favor of Louise as to IIEI and denying relief on 
all other claims. Tammy and Richard appealed, and the Third 
District affirmed.57 The court found that substantial evidence 
supported that Louise had an expectancy in an inheritance 
from her husband; that Tammy and Richard had known of 
that expectancy; that Tammy had committed independently 
wrongful conduct against Frank (undue influence and breach 
of fiduciary duty); and that Frank would have had the mental 
capacity to execute the new trust, had he been permitted to 
do so.58
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IV. THE PLAINTFF MUST ESTABLISH THE 
FIVE ELEMENTS OF IIEI

The Beckwith court set out a five-prong framework for 
establishing IIEI that closely tracks similar frameworks in 
other states as well as that set out in Section 19 of the new 
Restatement Third of Torts. This relative consistency across 
jurisdictions should give California practitioners confidence 
that they may cite to external authorities where the sparse 
California case law is not on point. However, in Beckwith, 
rather than systematically apply the framework it had just 
established to the facts of that case, the court simply notes: 

Here, Beckwith alleged he had an expectancy in 
MacGinnis’s estate that would have been realized 
but for Dahl’s intentional interference. However, 
Beckwith did not allege Dahl directed any 
independently tortious conduct at MacGinnis. 
The only wrongful conduct alleged in Beckwith’s 
complaint was Dahl’s false promise to him. 
Accordingly, Beckwith’s complaint failed to 
sufficiently allege the IIEI tort.59

In other words, the Beckwith court leaves it to the trial court 
to apply the new law to facts, which the parties’ settlement 
ultimately spared it from doing. We must look instead to the 
application of the Beckwith framework in Gomez and in the 
common law of other states that have adopted IIEI.

1. Reasonable Expectation: What To Expect When 
You Argue Expectancy

Under Beckwith, the plaintiff must establish the existence 
of an expectancy; “the plaintiff must plead he had an 
expectancy of an inheritance.”60 Likewise, Section 19 sets out 
a requirement that “the plaintiff had a reasonable expectation 
of receiving an inheritance or gift.”61 

Critics of IIEI, like Goldberg and Sitkoff, see in this notion 
of “expectancy” as a basis of tort recovery a conflict with the 
fundamental probate principle that a beneficial interest “does 
not ripen into a cognizable legal right until the donor’s death.” 
Until then, the reasoning goes, any purported beneficial 
interest is a mere expectancy, “subject to defeasance at the 
donor’s whim.”62 A defendant in an IIEI action will likely 
want to emphasize the ephemeral and mercurial nature of 
such “mere” expectancies. On the other hand, the economic 
value of such expectancies is well-established. For example, 
an expectancy may be offered as consideration for contracts.63 
Furthermore, allowing torts based on interference with 
expectancy of inheritance is arguably a logical extension of 
existing torts for interference with economic expectancies, 

such as the tort of interference with prospective economic 
advantage.64 A plaintiff in an IIEI action may benefit from 
reviewing the analogous case law of other torts for interference 
with economic expectancies.

The existence of an expectancy is generally satisfied 
where a decedent took some step toward perfecting the 
inheritance or gift. In finding this prong satisfied in Gomez, 
the court relied substantially on testimony of the estate planner 
that Frank had wanted to change his estate plan and had made 
it clear that he wanted Louise to be trustee of his trust and 
to have a life estate in its assets.65 Other courts have found 
the “existence of an expectancy” prong satisfied by showing 
a designated inheritance under a revoked will66 or evidence of 
a draft of a will.67 Some courts have relied on parol evidence 
of decedent’s intent.68 Some courts have allowed plaintiffs to 
rely on intestate succession to establish expectancy (a view 
endorsed by Section 19),69 or even extending such logic to find 
expectancy in the “natural objects” of the decedent’s bounty.70 
As Beckwith clarifies, the plaintiff is merely required to 
establish an expectancy, not a documented property interest. 
The plaintiff need not be named beneficiary to any instrument 
or otherwise establish the existence of a beneficial property 
interest. “It is only the expectation that one will receive some 
interest that gives rise to a cause of action.”71

2. Third Party Interference: Two’s Expectancy, 
Three’s A Tort

Section 19 sets out a requirement that “the defendant’s 
purpose was to interfere with the plaintiff’s expectancy.”72 
Under Beckwith, the plaintiff must establish intent; “that the 
defendant had knowledge of the plaintiff’s expectancy of 
inheritance and took deliberate action to interfere with it.”73 
The prong under Beckwith thus combines intent (“deliberate 
action”) with a requirement that the alleged tortfeasor had 
knowledge of the expectancy, whereas such knowledge is, 
arguably, implicit in the Section 19 standard.

This prong represents a shift from the familiar focus 
of probate law on settlor intent to the tort law focus on 
whether the defendant’s allegedly wrongful conduct was 
intentional, purposeful or deliberate. It is not entirely clear 
whether “deliberate action” in Beckwith is the same thing 
as “purposeful interference” in Section 19. However, the 
Beckwith court makes it clear that such intentional interference 
must be directed not at the plaintiff, but at the decedent.74 “[T]
he defendant’s tortious conduct must have induced or caused 
the testator to take some action that deprives the plaintiff 
of his expected inheritance.”75 As Streisand points out, this 
emphasis on interference with a third party, i.e. the settlor, 
distinguishes IIEI from a fraud claim: “If the defendant 
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made false statements to the testator to induce the testator to 
change her estate plan, the IIEI plaintiff would not generally 
have a cause of action for fraud against the defendant: the 
plaintiff was not defrauded.”76

The Gomez court finds that substantial evidence 
supported finding that Tammy knew of Louise’s expectation 
and purposefully interfered with the estate planner’s attempt 
to provide the new instrument for Frank to execute. Here, the 
Third District relies on the trial court’s findings that “Tammy 
was unhappy about Frank’s marriage to Louise,” and witness 
testimony and circumstantial evidence that Tammy and 
Richard “knew the purpose of [the estate planner’s] visit was to 
create a trust wherein plaintiff would receive an inheritance” 
and that the estate planner “was prevented from entering the 
residence by the defendants’ actions.”77 The Gomez court’s 
reasoning on this prong aligns with other IIEI cases where the 
defendant interferes with a settlor’s attempts to change their 
estate plan.78 The prong may also be satisfied, for example, 
where a defendant procures a new instrument in their favor by 
undue influence79 or intentionally fails to honor an agreement 
to draft a will favoring the plaintiff.80 

3. Independently Wrongful Conduct: Two Wrongs 
Make the Plaintiff Right

Under Beckwith, the plaintiff must establish “that the 
interference was conducted by independently tortious means, 
i.e., the underlying conduct must be wrong for some reason 
other than the fact of the interference.”81 Likewise, Section 
19 sets out a requirement that “the defendant committed an 
intentional and independent legal wrong.”82 As Section 19 
elaborates, IIEI requires, 

a showing that the defendant engaged in 
intentional conduct that is independently 
recognized as wrongful by applicable law. Such 
conduct can include acts that are tortious or 
criminal, including breach of fiduciary duty. They 
also may include acts recognized as wrongful in 
equity, such as the use of duress or exertion of 
undue influence…By contrast, merely persuading 
a testator to disinherit an heir does not give rise 
to liability.83

Section 774B likewise comments, “[t]he usual case is 
that in which the third person has been induced to make or 
not to make a bequest or a gift by fraud, duress, defamation 
or tortious abuse of fiduciary duty, or has forged, altered 
or suppressed a will or a document making a gift.”84 The 
Gomez court cites the Oregon Supreme Court, which states, 
quite broadly, that the “Defendant’s liability may arise from 

improper motives or from the use of improper means. They 
may be wrongful by reason of a statute or other regulation, or 
a recognized rule of common law.”85 In any case, IIEI cannot 
be found “[i]n the absence of conduct independently tortious” 
in some such manner.86 

Independently tortious conduct has been found where a 
daughter, upon learning of her father’s intent to change his 
will, checked him into a hospital and dissuaded the estate 
planner from seeing him before his death on the false grounds 
that he lacked capacity.87 In contrast, courts have found 
no independently tortious conduct where a non-fiduciary 
defendant merely persuaded a settlor to destroy a will88 or not 
to change a will,89 or a non-fiduciary refused to make a transfer 
in completion of a gift.90 In Beckwith, the court identifies it as 
the key failing in Beckwith’s complaint that he alleged a false 
promise by Dahl to Beckwith himself but no independently 
tortious conduct toward MacGinnis.91 

The Gomez court relies on the trial court’s finding that 
Tammy had directed two separate types of tortious conduct 
against Frank: undue influence and breach of fiduciary duty.92 
In finding undue influence, the Gomez court applies the 
definition in section 1575 of the Civil Code.93 The court finds 
the section 1575 standard satisfied by substantial evidence that 
Tammy “took a grossly unfair advantage of Frank’s distress,” 
knew of his vulnerability, took actions to separate him from 
his estate planner, and intentionally prevented Frank from 
fulfilling his intent to alter his estate plan.94 “Frank’s will was 
overborne by Tammy because he was bedridden and unable 
to intervene when Tammy precluded [the estate planner] from 
entering the home.”95 The court also finds that substantial 
evidence supports that Tammy, who was an attorney-in-fact 
for Frank under a power of attorney, breached her fiduciary 
duty under section 4232 of the Probate Code96 by acting in her 
own interest and not that of Frank, her principal.97

4. Causation: Being Reasonably Certain of One’s 
Expectancy

Under Beckwith, the plaintiff must establish causation. 
The Beckwith court elaborates this prong by citing to Section 
774B: “This means that, as in other cases involving recovery 
for loss of expectancies…there must be proof amounting to a 
reasonable degree of certainty that the bequest or devise would 
have been in effect at the time of the death of the testator…if 
there had been no such interference.”98 Likewise, Section 19 
sets out a requirement that “the defendant’s conduct caused 
the expectancy to fail.”99 

This “but for” causation requirement, and the particular 
admonition of the Beckwith court that it be shown with 
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“a reasonable degree of certainty,” together compromise 
a response to the broad concern that expectancies are too 
uncertain to support tortious relief. Section 774B reflects that 
causation can be shown “with complete certainty” in some 
situations, “as when a will is suppressed or altered after the 
death or incompetence of the testator.”100 However, such 
“complete” certainty is not required:

If there is reasonable certainty established by proof 
of a high degree of probability that the testator 
would have made a particular legacy or would not 
have changed it if he had not been persuaded by 
the tortious conduct of the defendant and there 
is no evidence to the contrary, the proof may be 
sufficient that the inheritance would otherwise 
have been received.101

Section 774B also contemplates that where the defendant’s 
own tortious conduct suppresses the evidence, the court should 
exercise broader discretion in inferring causation.102

Section 774B notes that causation is always satisfied in 
cases involving will suppression because there is complete 
certainty.103 However, it may not be so simple. If the alleged 
mechanism of suppression is duress, coercion, or undue 
influence, the plaintiff will likely face evidentiary challenges 
all too familiar to trust litigators and need to rely heavily 
on circumstantial evidence that a settlor’s free choice was 
overcome. Difficulties in showing causation also arise where 
the IIEI claim is brought while the settlor is still alive. Some 
courts have held that plaintiffs “were not damaged” by a 
defendant’s interference with inheritance until the settlor 
died.104 On the other hand, one court has found that where 
gifts were allegedly procured from a parent through fraud 
and undue influence, an IIEI claim could be brought while the 
parent was still alive.105

The Gomez court folds the causation prong into its analysis 
of Tammy’s knowledge of the expectancy. The Gomez court 
finds substantial evidence showing that the estate planner 
“was prevented from entering the residence by the defendants’ 
actions” and that Frank was thereby prevented from changing 
his estate plan.106 Such a finding of active suppression would 
constitute complete certainty under Section 19.

5. Damages: But What’s The Harm?
Lastly, “the plaintiff must plead he was damaged by the 

defendant’s interference” (Beckwith),107 or that “the plaintiff 
suffered economic loss as a result.” (Section 19)108 For the 
purposes of proving IIEI liability, this is typically not a 
difficult prong to satisfy. If the defendant’s conduct caused 

an interference with the plaintiff’s inheritance, it will usually 
not be difficult to establish that such interference resulted in 
economic loss. 

It is a separate consideration, and beyond the scope of 
this article, what remedies may be available in a successful 
IIEI action. Section 19 notes that tort remedies may exist 
alongside remedies provided by the law of restitution.109 In a 
civil jury trial, it is possible that an IIEI claimant might seek 
punitive damages that, in theory, could substantially exceed 
any remedies available in a probate action. However, neither 
the Beckwith nor Gomez courts explore this possibility. 

The Gomez court affirms the trial court’s imposition of a 
constructive trust in favor of Louise, creating a life estate in 
that property as contemplated by the thwarted new trust that 
Tammy prevented her father from executing.110 Thus, at the 
end of the day, the IIEI action in Gomez resulted in a fairly 
typical equitable remedy of a sort commonly seen in probate. 
Punitive damages did not come into play. By the same token, 
nothing in the Gomez or Beckwith holdings precludes the 
availability of punitive damages or any other theory of relief 
for IIEI claimants.

6. NO WAIT, SIX ELEMENTS!: THE ELUSIVE 
INADEQUACY OF PROBATE

Both Beckwith and Section 19 include, separate from 
the five-prong framework, a requirement that there not be 
adequate probate remedy for the claimed injury. Section 19 
states this requirement clearly within its analytic framework: 
“A claim under this Section is not available to a plaintiff who 
had the right to seek a remedy for the same claim in a probate 
court.”111 The Beckwith court, in contrast, though stating the 
requirement clearly, discusses it within the opinion’s policy 
background rather than alongside the five-prong framework. 
Here, in the context of discussing policy concerns, the court 
notes “the tort of IIEI is only available when the aggrieved 
party has essentially been deprived of access to the probate 
system.”112 The fact that the Beckwith court deals with the issue 
in such an ancillary fashion raises the question of whether it is 
truly an essential component of the analytic framework. The 
Restatements and the vast majority of the case law treat it as 
such; however, the Gomez court declines to address the issue.

That said, there has been considerable agreement on the 
principle that IIEI should only be available where probate 
remedies are not. The Beckwith court, endorsing the Munn 
court’s analysis on the subject, asserts that “[b]y applying a 
similar last recourse requirement to the tort in California, the 
integrity of the probate system is protected because where a 
probate remedy is available, it must be pursued.”113 Another 
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court has explained that “[t]he ‘adequate remedy’ requirement 
refers to the availability of a procedure under the probate code 
capable of providing the relief sought in the civil petition. It is 
inconsequential whether the party is ultimately successful in 
obtaining the results desired.”114

However, it is significantly unclear what it means for the 
probate code to be capable of providing the relief sought in a 
civil action. A civil complaint for IIEI may contain a request 
for a jury trial, punitive damages and damages for pain and 
suffering. The probate code does not explicitly provide for 
such relief. One might argue that the probate court is capable 
of providing such typically civil forms of relief; however, as 
a practical matter, most probate courts are reticent to do so. 
The prevailing trend has been to disregard the availability of 
jury trials or other specific remedies as a factor in determining 
whether a plaintiff has adequate remedy in probate. However, 
in Huffey v. Lea,115 a plaintiff filed and won a will contest based 
on undue influence and lack of capacity, and yet the court 
determined that an IIEI claim might still be pursued, partly on 
grounds that the plaintiff had requested punitive damages.116

Situations in which courts have found that a plaintiff has 
standing to bring an IIEI claim because available remedies 
in probate are inadequate include where: a plaintiff lacks 
standing in probate due to the defendant’s own wrongful 
conduct regarding testamentary instruments;117 the settlor 
is still living at the time an IIEI action is filed;118 transfers 
during the settlor’s life had depleted the estate;119 plaintiff was 
deprived of standing in probate by defendant’s own wrongful 
conduct in probate;120 and expiration of the limitations period 
for a will contest rendered probate remedies inadequate.121 

Situations in which courts have found that a plaintiff 
lacks standing to bring an IIEI claim because they have an 
adequate remedy in probate include where: the right to contest 
an instrument is found to be an adequate remedy (even though 
it contains a no-contest clause);122 intestacy is found to be an 
adequate remedy;123 remedies available under a will contest 
are found adequate notwithstanding any possibility of greater 
punitive damages in a civil action;124 or plaintiffs are found 
to have failed to avail themselves of a will contest based on 
undue influence and lack of testamentary capacity.125

V. CONCLUSION

Concerns have persisted in recent years that IIEI is at best 
redundant and at worst pernicious in relation to the probate 
system and its protections. These concerns are reflected in the 
continued reluctance of both courts and litigators to embrace 
IIEI. Defendants to IIEI actions may be well advised to avail 

themselves of this skeptical tradition. That said, the fact that the 
Gomez court did not find it necessary to establish inadequate 
probate remedy suggests that courts may be willing to view 
IIEI not merely as a last recourse, but simply as another 
available tool in the trust litigator’s toolbox. Eventually, the 
California Supreme Court may be expected to weigh in. Until 
then, the Gomez opinion has confirmed that Beckwith was 
not an anomaly. As a result, we may expect more claimants 
to shake off Mr. Pacino’s skepticism and attempt to replicate 
Louise’s success. 
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them pay-on-death beneficiaries of certain bank accounts, and then 
execute a codicil cutting their sibling out of the will. The trial court 
dismissed the wronged sibling’s IIEI suit because she could have filed 
a will contest, but the appellate court reversed on grounds that the 
estate had been too depleted to allow adequate probate remedy.

120 See Schilling, supra, 952 So.2d 1231. In Schilling, the settlor had 
executed a will leaving her entire estate to her brother. The settlor 
subsequently became entirely dependent on a nurse, during which 
time the settlor executed a new will revoking the earlier will and 
giving everything to the nurse. When the settlor died, the nurse 
concealed the fact from the brother and probated the later will. The 
brother only found out after the court had entered its final order 
closing probate. The trial court dismissed the brother’s IIEI claim on 
grounds that a will contest would have been available, but the appellate 
court reversed on grounds that the brother had been deprived of a “fair 
opportunity to pursue” probate remedies.

121 See Ellis, supra, 923 N.E.2d 237. In Ellis, a settlor executed will in 
1964 naming the Shriners as beneficiary and another will in 1999 
naming her pastor as beneficiary. After the settlor’s death, the 1999 
will was probated and the Shriners only learned of the 1964 will three 
years later. The Shriners filed a will contest based on undue influence 
and fraud as well as an IIEI claim. Whereas the trial and appellate 
courts held that all claims were barred by the limitations period for a 
will contest, the Illinois Supreme Court reversed as to the IIEI claim, 
holding that a tort is not a will contest.

122 See Munn, supra, 185 Cal.App.4th 578. In Munn, a sibling claimed 
that two other siblings had unduly influenced the mother to execute a 
codicil giving $1 million gifts to their own children but not to the child 
of the first sibling. However, the first sibling refrained from filing a 
will contest because of the codicil’s no-contest clause. At trial, the first 
sibling argued that this no-contest clause deprived him of an adequate 
probate remedy because it “suppressed any challenge to the Codicil 
in the probate action.” The Fourth District disagreed, holding that if 
the presence of the potential operation of a no-contest clause were 
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sufficient to establish inadequate probate remedy, “we not only would 
undermine the important public policies served by no contest clauses, 
we would all but eliminate ‘will contests’ in probate to the extent the 
testamentary documents contained a no contest clause.” Id. at p. 592.

123 Keith v. Dooley (Ind.Ct.App. 2004) 802 N.E.2d 54, 58. In Keith, the 
court determined that nieces and nephews had an adequate probate 
remedy when a successful will contest would have resulted in them 
receiving the bulk of the decedent’s estate in intestacy. The court 
therefore dismissed an IIEI tort action the nieces and nephews filed 
while the will contest was pending on grounds that the remedies 
available in the will contest and the tort action were “substantially the 
same.”

124 Minton, supra, 671 N.E.2d at p. 163. In Minton, the plaintiff filed an 
IIEI complaint against her brother, alleging that he had interfered 

with her expectancy under their mother’s will. She claimed a right 
to punitive damages on the basis of the brother’s fraud, duress, 
undue influence, conversion and unjust enrichment, and that probate 
remedies were therefore inadequate. The court, in rejecting this 
argument, held that the plaintiff had a right to seek damages through a 
will contest and should not be allowed a “second bite at the apple.”

125 DeWitt, supra, 408 So.2d at p. 220. In DeWitt, the court found that 
the plaintiffs had had a fair opportunity to challenge the subsequent 
will and attempt to establish a prior will favorable to them. “If they 
had succeeded in this challenge and established this earlier will, the 
probate court could have given them everything to which they claim 
entitlement.”
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